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ttniteb States Court of Appeals! 

District of Columbia 


No. 9357 


Dorothy Agnes Kern an 
Appellant 

v. 

Howard Albert Kernan 
Appellee 


Appeal from the District Court of the United States for 

the District of Columbia 


BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

This is an appeal from an interlocutory order denying 
a motion for alimony pendente lite for the support of a 
minor child, specially allowed by order of this court under 
authority of Section 17-101 of the District of Columbia 
Code. 
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STATEMENT OF THE CASE 

Appellant wife filed in the lower court a verified com¬ 
plaint alleging that appellee husband had deserted her 
and that since September, 1945, although he had been 
employed at a salary of at least sixty dollars a week he 
had failed and refused to contribute anything towards 
the support of their minor child, born December 12, 1932, 
who was living with her. She demanded judgment for a 
divorce on the ground of desertion, with custody and ali¬ 
mony for the support of the child, or, in the alternative, 
judgment for the custody and maintenance of the child. 
(App. 2). With her complaint she filed a notice of motion 
for temporay alimony for the support of the child. (App. 
3). Appellee filed a verified answer making no denial with 
respect to his earnings but alleging that he had offered 
to contribute towards the support of the child but that 
appellant had refused to accept his offer (App. 4), and 
he filed an answer to the motion for alimony pendente lite 
asking that it be dismissed for the reasons stated in his 
answer to the complaint (App. 5). 

On May 10, 1946, the motion for alimony pendente lite 
came on for hearing before Mr. Justice Bailey who re¬ 
fused to hear it because it had not been before the 
Domestic Relations Commissioner and he referred it to 
the Commissioner (App. 7). Later, more than ten days 
having transpired and the Commissioner not having filed 
a report, the Clerk reassigned the motion for hearing be¬ 
fore Mr. Justice Goldsborough on July 5,1946 (App. 6). At 
that time the attorney for appellee objected to the motion 
being heard because the Commissioner had not made any 
report. In the argument before the Court it was de¬ 
veloped that appellant had refused to appear before the 
Domestic Relations Commissioner: that the Commissioner 
had not filed a report and did not propose to file a report 
because it was his practice not to file a report in cases 
where the moving party refused to cooperate with him: 
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that the appellee had not appeared before the Commis¬ 
sioner although his attorney expressed a willingness for 
him to do so; that appellant had never objected to the 
filing of a report but was merely exercising her right not 
to appear before the Commissioner; and that appellant, 
through her attorney, demanded that the Court without 
further delay perform its judicial functions and award her 
support for her child without waiting further for the ad¬ 
vise of a clerk. Mr. Justice Goldsborough not only refused 
to hear the motion on its merits but for the express and 
sole reason that appellant had refused to appear before 
the Commissioner he denied her application for the sup¬ 
port of her child. (App. 6 et seq.). On July 8, 1946, an 
order was entered denying the motion for alimony pen¬ 
dente lite (App. 16). 

On November 18, 1946, this special appeal was allowed 
from the aforesaid order (App. 17). 

RULES OF COURT INVOLVED 

The following rule of the District Court of the United 
States for the District of Columbia is involved: 

“Rule 9 (h) DOMESTIC RELATIONS CASES; 
PROCEDURE 

“(1) Commissioner to Investigate and Report . 
The assistant clerk of court, designated as Domestic 
Relations Commissioner, shall assist the court in 
matters involving custody of a child or maintenance 
for a wife or child. He shall investigate the facts 
in each case, file a report thereof, including his rec¬ 
ommendations, and serve each party with a copy. 

“ (2) Reports; Objections to. Within five days after 
the service of a copy of the report a party may file 
specific objections thereto, in which event the court 
upon a hearing will disregard such parts as are ob¬ 
jected to. If no objection is filed the full report 
may be considered by the court. 
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“(3) Application for Relief; Notice of to Commis¬ 
sioner; Failure to Report, Effect of. The party ap¬ 
plying for temporary relief or modification of an 
order for custody or maintenance shall notify the 
Commimssioner in writing of the application. If 
within ten days thereafter the Conftnissioner has not 
filed his report and the court deems immediate action 
necessary, it may hear and determine the matter 
without awaiting the report. 7 ’ 

DOMESTIC RELATIONS COMMISSIONER PRACTICE 

Neither in Rule 9 (h) nor in any other rule has the 
District Court established any procedure to be observed 
by the Commissioner in the making of his investigations 
and reports. Therefore, the only -way this Court can 
have knowledge as to what goes on is through the exercise 
of its powers to take judicial notice of the practices ob¬ 
taining in the lower court. Inquiry by this Court through 
the channels available to it will disclose that the following 
extract from the official report recently made by the Com¬ 
mittee on Relations with the Domestic Relations Com¬ 
missioner of the Bar Association of the District of Co¬ 
lumbia, following a thorough study of the matter, correctly 
states the practice: 

“On October 10, 1940, the court designated Mr. 
Philip M. Hamilton as the deputy clerk to act as 
Domestic Relations Commissioner and since then he 
has continuously held office. At the present time the 
Commissioner is being assisted by two clerks who 
perform ordinary clerical duties, and by three deputy 
clerks of court who act as assistant commissioners 
or investigators and who interview parties and pre¬ 
pare reports and recommendations for the approval 
and signature of the Commissioner. These assistants 
are not expressly authorized by rule of court and they 
are not appointed or approved by the court but they 
are deputy clerks who are assigned for duty by the 
Clerk of the Court and they are changed from time 
to time. 
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“Rule 9 (h) prescribes no procedure whatsoever to 
be followed by the Commissioner in making his in¬ 
vestigation and recommendations, but during the six 
years the office has operated the Commissioner with 
the apparent approval of the court has followed a 
procedure which in the great majority of cases is 
substantially as follows: 

“After a motion for custody of children or for 
alimony pendente lite has been filed, the Commis¬ 
sioner (or one of his assistants) interviews in his 
office each of the parties separately. Counsel for 
the party being interviewed may be present but no 
opportunity is afforded for the adverse party or his 
attorney to be present. No one is placed under oath 
and no one is required to sign or to verify in any 
manner statements of fact made to the Commmis- 
sioner. Unless the parties agree to the terms of a con¬ 
sent order, the Commissioner eventually files with the 
court a report and recommendation on a standard 
printed form. 

“The first page of the report states the nature of 
the motion, the ages of the parties, date of marriage, 
date of separation, names and ages of children, per¬ 
son with whom the children are living, date complaint 
filed, nature of action, previous marriages, if any, 
and how terminated, occupations of parties, contribu¬ 
tions of husband to wife since separation, previous 
divorce proceedings and amount of alimony granted 
in any such proceeding. Juvenile Court proceedings, 
probability of reconciliation, whether or not either 
party is living with relatives, amount wife desires 
for alimony, and amount husband willing to pay. 

“The second page of the report consists of the 
wife’s financial statement showing in appropriate 
blanks the wife’s unsworn statements as to the amount 
of her income, if any, an itemized breakdown of her 
monthly living expenses as estimated by her, the 
amount of property owned by her, and an itemization 
of her debts. 

“The third page consists of a similar financial 
statement by the husband. 
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“The fourth and if necessary subsequent pages 
contain the Commissioner’s summarization of what¬ 
ever unsworn statements the parties have related to 
him concerning the merits of the case. 

“Neither with respect to financial matters nor with 
respect to the merits does the Commissioner make 
any findings on controverted facts but he merely 
reports the unsworn statements of the parties. Oc¬ 
casionally the Commissioner reports statements made 
to him by persons not parties to the action but these 
are the exception rather than the rule. 

“The report concludes with a recommendation by 
the Commissioner as to how the court should exer¬ 
cise its judicial functions, that is to say he recom¬ 
mends to whom the custody of a child should be 
awarded and whether or not alimony should be 
awarded and if so in what amount.” 

Further, this Court is requested to take judicial notice* 
that the Commissioner has established the practice to 
consider the written notice in writing of an application 
for relief required to be given to him under Rule 9 (h) 
(3) to be the motion card which is required to be filed 
with the Clerk in order to bring any motion on for hearing. 

STATEMENT OF POINTS 

Pomt 1. The lower court erred in denying the appli¬ 
cation for alimony for support of minor child upon the 
ground that appellant refused to appear before the Do¬ 
mestic Relations Commissioner because:— 

(a) . The rule of the District Court creating the office 

of Domestic Relations Commissioner is invalid. 

(b) . Even if the rule is valid an applicant for relief 

cannot be coerced into appearing before the Com¬ 
missioner as a condition to obtaining justice. 

Point 2. The lower court should have awarded alimony 
pendente lite upon the facts stated in the verified plead¬ 
ings. 
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Point 3. The lower court should be ordered to award 
alimony pendente lite for the support of the child for the 
period commencing with the service of process and ending 
with the entry of final judgment. 

SUMMARY OF ARGUMENT 

The refusal of the District court to award alimony pen¬ 
dente for support of child for the sole reason that appel¬ 
lant refused to appear before the Domestic Relations 
Commissioner constituted an erroneous denial of justice 
because: (a) The rule of court creating the office of Domes- 
tice Relations Co mmi ssioner is invalid, and the decision in 
Brown v. Brown should be reexamined and the rule de¬ 
clared invalid for the reasons stated in the minority opin¬ 
ion, and for other reasons, (b) Even if the decision in the 
Brown case is adhered to, the action of the lower court in 
seeking to compel an appearance before the Commissioner 
as a condition to obtaining justice violated the limitations 
recognized by the majority opinion in that case. 

The lower court should have awarded alimony pen¬ 
dente lite upon the undisputed material facts disclosed 
by the verified complaint and the verified answer. 

This court should rectify the miscarriage of justice 
which has occurred by mandating the lower court to 
award a sum to cover the support of the child during 
the period of the pendency of the action, such an award 
being authorized by general law and by statute although 
it covers support already furnished the child. 
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ARGUMENT 
Point 1 

(a) The role creating the office of Domestic Relations 
Commissioner is invalid. 

This case brings before the Court an example of the 
coercive tactics now being employed by certain judges 
in the District Court to compel litigants to cooperate with 
the plan to delegate judicial functions to clerks under 
a curious technique for the administration of justice 
known as the Domestic Relations Commissioner practice. 

What has happened should cause the majority opinion 
in Brown v. Broun, 77 U. S. App. D. C. 73; 134 F .(2d) 
505, carefully to be reexamined and the rule creating the 
office of Domestic Relations Commissioner to be held 
invalid in conformity with the legally convincing minority 
opinion of Mr. Justice Stephens. 

Such an attempted delegation of judicial functions to 
a clerk is invalid not only for the reasons stated and 
the authorities cited by Mr. Justice Stephens, but it 
violates Section 127 of Title 28 of the United States Code 
Annotated which provides that no clerk of a district 
court of the United States or his deputy shall be ap¬ 
pointed master in any case except where the judge of 
said court shall determine that special reasons exist 
therefor, to be assigned in the order of appointment. 
See also Nealon v. Davis, 57 App. D. C. 133; 18 F. (2d) 
175, in which this Court held that a clerk of court is a 
ministerial officer without power to exercise any judicial 
functions even by delegation from the court unless au¬ 
thorized by statute. Also see Rule 43 (e) of the Rules 
of Civil Procedure which provides that when a motion 
is based on facts not appearing of record the court may 
hear the matter on affidavits presented by the respective 
parties, but that the court may direct that the matter 
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be heard wholly or partly on oral testimony or deposition. 
There is nothing in that rule, or anywhere else, author¬ 
izing the court to hear a motion on unsworn, ex parte 
statements of fact collected by a clerk. 

It would seem that the majority in Brown v. Brown 
went as far as they could to sustain the experiment of 
the lower court because they believed that the results 
would be good and because they hoped that the injustices 
inherent in the basic illegality of a system which seeks 
to rest adjudication upon the advise of a clerk made 
upon ex parte, unsworn statements of fact collected by 
a clerk would be avoided because the lower court would 
limit its operation to those cases in which both parties 
gave consent. It was said: 

“It merely provides a convenient and accurate 
method, as well as an expeditious one, by which facts 
may be secured and presented for the court’s atten¬ 
tion in interlocutory matters when both, parties con¬ 
sent to it’s use.” (Emphasis supplied). 

The above statement, however, seems to ignore several 
things: 

First: The rule does not operate with the consent of 
the parties, but it operates until one of the parties by 
affirmative action succeeds in stopping it. It puts liti¬ 
gants in the position of having to demand basic legal 
rights instead of resting secure on such rights unless 
waived. 

Second: The rule automatically injures any party seek¬ 
ing speedy relief. By the terms of the rule the court has 
tied it’s hands for ten days while it waits for the report 
of a clerk, and it permits five more days in which objec¬ 
tions may be filed. Here is a minimum of fifteen days 
in which the court is powerless to act in the most urgent 
case notwithstanding that with respect to ordinary motions 
it can act upon five days notice or even less for special 
cause. 
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Third: The very filing of a report is injurious to a party 
because the making of an objection to it is a plain signal 
to the judge that the recommendation of the Commissioner 
is adverse to the party making the objection, and no 
human judge is capable of being certain that his judgment 
is not influenced by such knowledge. 

It would further seem that Rule 9 (h) should be held 
valid or invalid by the measure of jurisdiction regardless 
of whether the results attempted to be accomplished are 
good or bad. However, from the language describing the 
procedure as “a convenient and accurate method, as well 
as an expeditious one, by which facts may be secured and 
presented for the court’s attention,” it is apparent that 
the majority in Broun v. Brown gave some weight to 
these results so devoutly to be desired. Since there was 
absolutely nothing in the record in the Brown case upon 
which any finding could be made that these things actually 
were accomplished, it must be assumed that they were 
expressions of opinion or of hope. If this court will now 
make inquiry through it’s power to take judicial notice, 
it will discover a variety of things: 

First: That no one makes any claim that the proceedings 
before the Commissioner are expeditious. Whereas before 
the advent of the Commissioner motions for custody and 
alimony pendente lite, which almost always are urgent, 
were disposed of by the court promptly, it now takes weeks 
and often months before the Commissioner even files a 
report. If within five days thereafter either party objects 
to the report it cannot be considered by the court and the 
matter must be resumed de novo. Any procedure which 
permits all this delay and then permits the report abso¬ 
lutely to be nullified by the objection of either party is, to 
put it bluntly, farcial. 

Second: That the reports make no pretense at accuracy. 
At an earlier place in this brief under the heading “Do¬ 
mestic Relations Commissioner Practice” there has been 
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incorporated an outline of the procedure followed by 
the Commissioner in obtaining his information. If such 
a process is calculated to result in the accurate presenta¬ 
tion of facts then the entire experience of English juris¬ 
prudence should be junked. 

Third: That the reports are instrumentalities for the 
irresponsible spreading upon the public record matter 
which often is scandalous and libellous. 

Fourth: That for the above and many other reasons, 
a large segment of the lawyers who actually practice 
domestic relations cases consider the Domestic Relations 
Commissioner practice to be a serious impediment to 
the administration of justice. 

(b) Even if the rule creating the office of Domestic Rela¬ 
tions Commissioner is valid an applicant for relief 
cannot be coerced into appearing before the Commis¬ 
sioner as a condition to obtaining justice. 

In the majority opinion in Brown v. Brown it was said: 
“The entire procedure is a consent procedure. # 

No duty is imposed to appear before or respond to 
questions asked by the Commissioner, furnish him 
with information, or cooperate in any respect.” 

But in the case at bar Mr. Justice Goldsborough said: 
“This Court thinks that, ordinarily, there is no jus¬ 
tifiable reason why a woman asking for alimony pen¬ 
dente lite should not go before the Domestic Relations 
Commissioner and, in the absence of some extraordi¬ 
nary condition which 1 know nothing about so far as 
this case is concerned, my ruling will be that unless 
and until she does do that, the Court will not act.” 
(App. 11). 

And, again, after his attention had been called to the 
language of the majority in Brown v. Brmvn to the effect 
that no duty is imposed to appear before the Commis¬ 
sioner : 
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“Of course, you do not have to go and I do not have 
to order alimony either. I did not say she had to go.” 
(App. 14). 

Later, in the absence of counsel for appellant, Mr. 
Justice Goldsborough sought to strengthen his erroneous 
ruling by stating for the record: 

“The Court takes this position: That where a woman 
refuses to appear before the Domestic Relations 
Commissioner that the Court should ordinarily de¬ 
cline to grant alimony pendente lite until she does 
make her appearance before the Domestic Relations 
Commissioner. In this case, the Court might not 
have taken the view as the interest of a minor child 
were involved but Mr. Boardman, counsel for the 
plaintiff, conceded that the child was not suffering 
any inconvenience by virtue of the fact that no order 
had been passed.” (App. 15). 

In this the judge was mistaken because counsel for 
plaintiff had made no such concession. Fortunately, the 
entire proceeding was correctly reported by the official 
stenographer, and the only basis for the statement made 
by the judge was that in response to his question as to 
what the mother of the child was doing, counsel stated: 
“She works for one of the United States Senators. She 
is self-supporting. The amount of her salary, I think, 
is disclosed.” (App. 12). 

Point 2 

The lower court should have awarded alimony pendente 
lite upon the facts stated in the pleadings. 

Not only did the lower court err in denying a hearing, 

but it should have entered an order for alimony pendente 

lite for the support of the minor child. The verified 

complaint alleged that the father was earning at least 

$60.00 a week, and the verified answer admitted this bv 

•> 

failing to deny. The complaint alleged a failure and 
refusal to have contributed anything for the support 
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of the child since September, 1945. The only defense 
asserted by defendant was that he had offered to make 
contribution towards the support of the child; but that 
plaintiff had refused to accept the offer of contribution. 
It is to be noted well that defendant adroitly avoided 
taking oath to any statement that he had tendered any 
money for the support of his child which had been refused 
by plaintiff, and that his language might just as well 
have referred to an offer of compromise and settlement 
which had been rejected by plaintiff because inadequate. 
In any event, if defendant was willing to support his 
child he could not complain if the court ordered him to 
do so. Counsel for plaintiff literally begged the court 
to award any amount which was deemed proper by the 
court. (App. 12). 


Point 3 

The lower court should be directed to enter an order 
awarding support for the child during the pendency 
of the action. 

The miscarriage of justice which has occurred in this 
case should be rectified by the mandate of this court 
directing the lower court to make an award of alimony 
either in an amount to be fixed by this court or to be 
determined by the lower court, covering the support for 
the child from the date of the service of process through 
the pendency of the action. 

It is anticipated that appellee, in order to retain the 
fruits of injustice, vigorously will object to this and argue 
much about there being no power to make a “ retroactive 
order/’ etc. 

From the very nature of things it is desirable and 
usual for alimony pendente lite to be awarded during 
the early stages of litigation to enable those to be sup¬ 
ported to have the benefit thereof during the period of 
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litigation, but there is no legal reason why it cannot be 
awarded at a later date to cover expenses accrued for 
past support. Jeter v. Jeter, 36 Ala. 391. 

Section 975 of the Code of March 3, 1901, (Sec. 16-410, 
1940 Code) relating to alimony pendente lite contains no 
limitation that an award can be made only for future 
support. In construing the same statute with respect to 
counsel fees this court has held that an allowance can 
be made at the conclusion of litigation for counsel fees 
for services already rendered. Boardman v. Carey, 62 
App. D. C. 152; 65 F. (2d) 600. In Myers v. Myers, 55 
App. D. C. 224; 4 F. (2d) 300, it was held that such an 
award could be made in supplemental proceedings follow¬ 
ing final judgment. Money for support already furnished 
a child should stand on an even higher plane. 

Respectfully submitted, 

Jean M. Boardman 
Southern Building 
Washington, D. C. 

Attorney for Appellant. 
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1 DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action, File No. 33463 

DOROTHY AGNES KERNAN, Plaintiff 

v. 

HOWARD ALBERT KERNAN, Defendant 
Plaintiff’s address is 3618 10th Street, N.E., Washington, 
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Complaint 

For absolute divorce on ground of desertion. 

1. Plaintiff has been a domiciled resident of the Dis¬ 
trict of Columbia for more than two years next before the 
commencement of this action. 

2. Plaintiff and defendant were married in the District 
of Columbia on April 17, 1928. They have one child, 
Howard Albert Kernan, Jr., who was born December 12, 
1932. 

3. Defendant deserted plaintiff more than two years 
before the commencement of this action and his deser¬ 
tion has been continuous for more than two years and 
until the present time. 

4. The child of the parties lives with the plaintiff, who 
is a proper person to have his care and custody. 

5. Since September, 1945, defendant has failed and 
refused to contribute anything towards the support of 
the aforesaid child, although he has been employed at a 
salary of at least sixty dollars a week. 

6. For more than three years last past plaintiff has 
lived at the address stated in the caption hereof. 

WHEREFORE, plaintiff demands judgment for a di¬ 
vorce from the bonds of matrimony, custody of the afore¬ 
said child, alimony for the support of the child, counsel 
fees and costs, and in the alternative she demands judg¬ 
ment for the custody and maintenance of the child. 

Jean M. Board.man 
Southern Building, 

Washington, D. C. 

Attorney for Plaintiff. 

Upon my oath I state that the above complaint is true. 

Dorothy Agnes Kernan 

Plaintiff. 
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SUBSCRIBED AND SWORN TO before me in the 
District of Columbia this 2nd day of February, 1946. 

Hazel Bauer 

Notary Public, D. C. 

• • • • 

4 Notice of Motion for Temporary Alimony 

The defendant, Howard Albert Kernan, is here¬ 
by notified that at such time hereafter as may be set by the 
Motions Clerk and notice thereof given, the plaintiff will 
move the court to award to her during the pendency of this 
action the care and custody of Howard Albert Kernan, Jr., 
the minor child of the parties, and require defendant to pay 
to plaintiff a reasonable amount of alimony pendente lite 
for the support of said child upon the grounds shown 
in the verified complaint herein; and defendant is warned 
that if he desires to oppose said motion he is required 
to make written opposition thereof, serve a copy thereof 
upon the undersigned attorney for plaintiff within five 
days from the date of the service of a copy of this notice 
upon him, and duly to file the original thereof in this pro¬ 
ceeding, otherwise the relief sought will be deemed to be 
conceded by him- and the matter may be submitted to the 
court without further notice to him. 

Jean M. Boardman 

Southern Building, 
Washington, D. C. 

Attorney for Plaintiff. 

• • * • 

7 Answer 

1. The defendant admits the allegations in par¬ 
agraphs, one and two. 

2. The defendant in answer to paragraph three, states 
that in civil action no. 27,744 filed by the said defendant 
on February 17, 1945, he alleged in his complaint for ab- 
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solute divorce against the plaintiff herein that the parties 
hereto have lived separate and apart from bed and 
board, without cohabitation for more than five years prior 
to the filing of this action and because of the same de¬ 
mands strict proof of the said allegation herein made by 
the plaintiff in her paragraph three. 

3. The defendant admits the allegations in paragraph 
four. 

4. The defendant, in answer to paragraph five of the 
complaint, denies that since September 1945, he has failed 
and refused to contribute anything towards the support 
of the aforesaid child, but in fact states that he had of¬ 
fered to make contribution towards the support of the 
child although the plaintiff herein is gainfully employed 
at a salary of $2600.00 per annum, and although the de¬ 
fendant herein has offered to make contribution towards 
the support of the child, the plaintiff herein has refused 

and still refuses to accept the offer of contribution. 
8 5. The defendant admits the allegations in par¬ 

agraph six. 

How Aim Albert Kernan 


Jack Polite, 

Attorney for Defendant, 

1010 Vermont Avenue, N. W., 

Washington, D. C. 

DISTRICT OF COLUMBIA, SS: 

Howard Albert Kernan, being first duly sworn accord¬ 
ing to law, deposes and says that he has read the afore- 
•roina answer bv him subscribed and knows the contents 
thereof; that the facts stated herein of his own personal 
knowledge are true, and those stated on information and 
belief, he believes to be true. 

Howard Albert Kernan 
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Subscribed and sworn to before me this 19th day of 
April, 1946. 

Mabel L. Clopton, 

Notary Public, D. C. 

I hereby certify that I have mailed a copy of the fore¬ 
going answer to Jean M. Boardman, Southern Building, 
Washington, D. C. attorney for plaintiff, this 19 day of 
April, 1946. 

Jack Politz, 

Attorney for Defendant, 

1010 Vermont Avenue, N. W. 

Washington, D. C. 

• • • • 

9 Answer to Motion 

The defendant in answer to the Notice of Motion 
for temporary alimony pendente lite, respectfully requests 
that this Honorable Court dismiss the same for grounds 
therefor refers to his verified answer filed herein. 

Jack Politz, 

Attorney for Defendant, 
1010 Vermont Avenue, N.W. 
Washington, D. C. 

I hereby certify that I have mailed a copy of the afore¬ 
going answer to notice of motion for temporary alimony, 
to Jean M. Boardman, Southern Building Washington, 
1). C., attorney for Plaintiff, this 19 day of April, 1946. 

Jack Politz, 

Attorney for Defendant, 
1010 Vermont Avenue, N.W. 
Washington, D. C. 

* * # • 
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Washington, D. C., 

July 5,1946. 

The above-entitled matter came on for hearing 

11 before Hon. T. Alan Goldsborough, Associate Just¬ 
ice, at 11:45 o’clock a. m. 

Appearances: 

On behalf of the Plaintiff: 

Jean Boardman, Esq. 

On behalf of the Defendant: 

Jack Politz, Esq. 

12 Proceedings 

THE CLERK: Kernan vs. Kernan, 33,463. 

MR. POLITZ: Your Honor, before counsel proceeds, 
I would like to make a statement. 

THE COURT: Yes, sir. 

MR. POLITZ: In this case. Your Honor, which is a 
second suit, meaning that the husband had at one time 
sued the wife and came before Justice O’Donoghue some 
time ago, at the conclusion of that case, which was dis¬ 
missed, the Court suggested to counsel an amount to take 
care of the child. Mr. Boardman, who represented the 
wife at that time and now represents her again, said he 
did not want the Court to decide what amount would be 
paid and said lie would file a suit at a later time on behalf 
of the wife. 

There came that time and the record now shows that 
he did file such a suit which is before the Court at this 
time on behalf of the wife against the husband, a suit 
for divorce. Among other things, he asked for alimony 
pendente lite. A motion was called to the attention of 
Justice Bailev on Mav 10. When that case came before 
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Justice Bailey, Justice Bailey inquired from counsel, Mr. 
Boardman, whether this matter had been before the Do¬ 
mestic Relations Commissioner. He said that it was not 
and he did not intend for it to go before the Commissioner, 
whereupon Mr. Justice Bailey said he was not going to 
proceed with the motion until it did go before the 

13 Domestic Relations Commissioner. 

Now, Your Honor, the situation remains the same. 
It has not been before the Domestic Relations Com¬ 
missioner. 

THE COURT: Doesn't the Court have authority to 
send it there? 

MR. POLITZ: I think so, yes, sir. I understood he 
had referred it to the Domestic Relations Commissioner. 

MR. BOARDMAN: It went there. Miss Jobe in¬ 
formed me it went there. 

THE CLERK: It went there but the rules hold if he 
does nothing within ten days then, upon demand of coun¬ 
sel 1 have to get it down for hearing before the court. It 
has been the practice of Mr. Boardman not to let his cases 
go there because lie objects to all reports. Mr. Hamilton 
has found that it is just futile to enter a report when 
it won’t be considered by the Court but Justice Bailey 
maintained that it at least should go there but ten days 
h?:s expired and Mr. Hamilton has not filed a report. 

THE COURT: I don’t understand how he can avoid 
tiling a report if the Court directs him to do it. 

MR. POLITZ: That is what I would like to have, sir. 

THE COURT: I am asking for information. What 
authority has he? 

THE CLERK: Except Mr. Boardman has put him on 
notice that he will not bring his client in, as I un- 

14 derstand it, and Mr. Hamilton is unable to make 
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the report so it is a futile effort on his part to at¬ 
tempt to make a report without an interview with Mr. 
Boardman’s client. 

MR. POLITZ: I might say, may it please the Court, 
my client is before the Court and submits to any inquiry 
bv the Domestic Relations Commissioner. 

THE COURT: Suppose the matter is referred to the 
Domestic Relations Commissioner and the party refuses 
to go before the Domestic Relations Commissioner? Is 
the party not guilty of contempt of court? 

MR. POLITZ: That is what I have in mind because my 
client will appear. 

THE COURT: I will hear you, Mr. Boardman. 

MR. BOARDMAN: May it please Your Honor, I will 
answer the last question first. 

In the case of Brown vs. Brown, which was a case that 
Your Honor refused to sign an order directing the Com¬ 
missioner not to make a report was appealed from— 

Your Honor mav recall that case—Mr. Ward McCarthy— 
*> • 

THE CLERK (interposing): That was Judge Morris. 

MR. BOARDMAN: It does not matter, but in the 
Brown case which, if Your Honor will permit me to get it— 

MR. POLITZ (interposing): Here it is. I have the 
case right here. That is the basis of my motion. 

MR. BOARDMAN: May I take time to read from 
15 it where the Court of Appeals, even in the majority 
opinion, says that no one has to go to the Commis¬ 
sioner, cannot be compelled to go and shall not be preju¬ 
diced if he doesn’t want to go. It is a wholly voluntary 
proceeding. 

THE COURT: If the Court of Appeals says so it is so, 
I have nothing to do with it. It won’t be the only law 
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that I have heard of that I do not understand but, at the 
same time, if they say so that is all there is to it. 

MR. BOARDMAN: Here it is right here, in the body 
of the majority opinion. 

THE COURT: Let me look at it, please, sir. I can get 
more out of it that way. 

MR. BOARDMAN (reading): “Does the rule subject 
him to any form of inquiry”— 

THE COURT: Let me read it, please, sir. 

(The book was handed to the Court.) | 

THE COURT: I don’t construe this case as you do, 
sir. 

j 

“What appellant seeks by this appeal is to have us, 
in effect, enjoin or prohibit the trial court from making 
application of a rule to him which he himself can avoid 
simply by objecting to the use of the report when it. 
is filed.” | 

MR. POLITZ: That is right. j 

MR. BOARDMAN: Yes. In that case, Your Honor, the 
appellant asked the Court for an order directing 
16 the Commissioner not to make a report which the 
lower court refused to enter and that was the appeal. 

I 

Now, don’t misunderstand. I haven’t any tiling to do 
with whether or not the Commissioner makes a report, i 
I don't object to him making a report because, after he 
makes it, if I don’t like it I can, as anyone else, file an 
objection to it and the Court can consider it just as was j 
the case in the last case I argued before Your Honor. 

Mr. Politz wants to take his client over there and he 
lias a perfect right to do it. He doesn’t do it. He just 
wants to hold me up, of course. 


i 
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The point is: Does a person have to go to the Domestic 
Relations Commissioner in order to get his rights before 
the Court? 

Further in the appeal, and maybe Miss Jobe marked it, 
it says pointblank that no one has to go. 

What happened in this case was that when it came up 
and, incidentally, before I get off that subject, let me 
state that the Court of Appeals has ruled pointblank on 
this subject in the case of Bates vs. Bates. 

THE COURT: Has the Court of Appeals ever said 
that the lower court has to award alimony pendente lite 
when the applying party refuses to go before the Domestic 
Relations Commissioner? 

AIR. BOARDA1AN: Let me tell vou what they did hold. 
It was the other way around. 

17 In the case of Bates vs. Bates, the wife did not 
appear before the Domestic Relations Commissioner 
and the Domestic Relations Commissioner made no report. 
The motion came before the then Chief Justice Eicher and 
the attorney for the husband objected to the Court hearing 
the motion until there had been a report by the Domestic 
Relations Commissioner contending, as is contended here, 
that had to occur first. The matter was argued before Chief 
Justice Eicher and he overruled tlieir position and heard 
the motion and awarded maintenance pendente lite. 

That order was appealed to the Court of Appeals. A 
number of grounds were asserted why it should be re¬ 
versed, one of the principal points being that it had not 
been before the Domestic Relations Commissioner and 
that the Court had disposed of it anyway. That was one 
of the assignments of error. 

It was argued thoroughly in the briefs and was argued 
before the Court of Appeals. 


11 


The Court of Appeals affirmed the order for alimony 
pendente lite. They did not comment on it in their opin¬ 
ion but their decision affirmed the action of the lower court. 

THE COURT: That is a very different proposition 
from the one I am suggesting. I am asking whether the 
Court of Appeals has ever said that the lower court 
18 is bound to award alimony pendente lite in the case 
where the moving party refuses to go to the Do¬ 
mestic Relations Commissioner. 

MR. BOARDMAN: That has not been before them. 
I would say, though, that the language in the opinion 
where it says no one has to go and there is no duty what¬ 
soever, it is a wholly voluntary matter. 

THE COURT: This Court thinks that, ordinarily, there 
is no justifiable reason why a woman asking for alimony 
pendente lite should not go before the Domestic Relations 
Commissioner and, in the absence of some extraordinary 
condition which 1 know nothing about so far as this case 
is concerned, my ruling will be that unless and until she 
does do that, the Court will not act. 

MR. BOARDMAN: May I state our position in this 
matter, Your Honor, why we do not go? 

THE COURT: Yes. 

MR. BOARDMAN: This is merely a motion for the 
support of a boy thirteen and a half years old. It is al¬ 
leged that the husband makes at least $60 a week and in 
his answer he does not deny that. All we ask of you, in 
just a few seconds, is how much he should have to pay 
for that boy. Why should we have to go through the 
rigmarole of going over there and talking to the Com¬ 
missioner when we are willing to let the Court pass 
on that? 
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Those are the only facts yon need to know. We will 
accept your judgment on it, just how much should 

19 a man pay for his boy that he is not supporting. 
Your Honor’s judgment would be good and we did 

not feel, as I never feel in these cases, that it is necessary 
to have your client take time off and go over and talk to 
some clerk and have that clerk tell the Court what to do. 

I am one of the lawyers who thinks you are thoroughly 
competent to decide that question without somebody across 
the hall to tell you. I am willing for you to do it. The 
child has not been supported, as alleged in here, since 
September. 

THE COURT: Where is the child living? 

MR. BOARDMAN: With the mother. 

THE COURT: What is she doing? 

MR. BOARDMAN: She works for one of the United 
States Senators. She is self-supporting. The amount of 
her salary, I think, is disclosed. 

THE COURT: The strength of your argument, so 
far as it has strength, is not based on anything you have 
said as far as the Court can see but it is based on the 
fact, if it is a fact, that the child should not be damnified 
for some inaction on the part of the mother. That is the 
strength of your argument, it seems to me. 

MR. BOARDMAN: Yes. Nobody would be more 
pleased to take tliis question to the Court of Appeals than 
I would as to whether you can be compelled to go 

20 to the Domestic Relations Commissioner. That is 
not fair to the child when all we have to do here is 

lor you to say how much should the man pay for the child. 
We will take anything we can get. We are not getting 
anything. 
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THE COURT: There is no evidence before me the 
child is suffering and the Court’s ruling is the Court won’t 
pass upon the question unless she goes before the Domestic 
Relations Commissioner. The Court thinks that is a good 
practice and the Court thinks the Court should insist on 
it without extraordinary reasons which do not appear 
in this case. 

MR. BOARDMAN: May I ask, Your Honor, if wo 
may put that in the order, that is, something to show that 
is precisely your ruling so I can apply to the Court of 
Appeals ? I mean put that in the order that that is your 
ruling? 

THE COURT: What f 

MR. BOARDMAN: That you deny the motion and re¬ 
fuse to hear it until we go to the Domestic Relations 
Commissioner f 

THE COURT: I am thinking about it. I have no ob¬ 
jection to my reasons going in. You prepare an order 
which you think incorporates my views. 

MR. BOARDMAN: Your Honor sees my point. L 
won’t have to take all this record. 

THE COURT: You are perfectly right. 

MR. BOARDMAN: Very well. 

•> 

21 THE COURT: In other words, the Court thinks 
it is discretionary with the Court and the Court’s 
discretion is that unless there is some reason, which does 
not appear in this case, that the Court should not pass an 
order in view’ of the fact that there is no evidence the 
child is suffering from any want unless the mother— 

MR. BOARDMAN (interposing): I am not, as Your 
Honor knows, inclined to argue after the Court has ruled 
but did you read the precise language of the Court of 
Appeals, that you do not have to go? 
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THE COURT: Of course, you do not have to go and 
I do not have to order alimony either. I did not say she 
had to go. 

MR. BOARDMAN: On that point, the Court of Appeals 
is pretty strong that you do. Leaving out the question 
of whether or not she has to go over there, say this ali¬ 
mony is not entitled to a mother, I can cite you cases on 
that, Pedersen— 

THE COURT: The Court is perfectly right about it 
and I haven’t any doubt about it. 

(Thereupon, at 12:10 p. m., the hearing was concluded.) 

Washington, D. C., 

July 8, 1946. 

The above entitled matter came on for further 

22 hearing before Hon. T. Alan Goldsborough, Associ¬ 
ate Justice, at 11 o’clock a. m. 

Appearances: 

No appearance on behalf of the Plaintiff. 

On behalf of the Defendant: 

Jack Politz, Esq. 

23 MR. POLITZ: Your Honor will recall in the case 
of Kernan vs. Kernan Mr. Jean Boardman repre¬ 
sented the plaintiff in a motion for alimony pendente lite. 

THE COURT: Yes. 

MR. POLITZ: I am presenting an order. I have not 
seen Mr. Boardman. Your Honor requested we both be 
here at 11 o’clock today. I have not seen him, but I am 
presenting the order. 

THE COURT: He was in chambers awhile ago, not 
about this, but about something else. 
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This is simply an order and Mr. Boardman requested 
that the order contain the Court’s reasons for failing to 
grant alimony pendente lite. 

The Court does not think, in view of the record, that 
it is necessary to include anything in the order except 
what is in the order presented to the Court. The Court 
feels that when a party comes into court, when a woman 
comes into court and asks for alimony pendente lite— 
was that for alimony pendente lite or was that support for 
the child? 

MR. POLITZ: 1 believe the motion was called a motion 
for temporary alimony, Your Honor. 

THE COURT: In any event, the statement made by 
Mr. Boardman was that the purpose, at least, the pay¬ 
ment was to be set for the support of the child. 

24 MR. POLITZ: That is right, sir. 

THE COURT: The Court takes this position: 
That where a woman refuses to appear before the Domestic 
Relations Commissioner that the Court should ordinarily 
decline to grant alimony pendente lite until she does make 
her appearance before the Domestic Relations Commis¬ 
sioner. 

In this case, the Court might not have taken the view 
as the interests of a minor were involved but Mr. Board- 
man, counsel for the plaintiff, conceded that the child was 
not suffering any inconvenience by virtue of the fact that 
no order had been passed. 

MR. POLITZ: That is correct, sir. 

THE COURT: And, therefore, the Court thinks the 
Court should take what the Court considers the proper 
and ordinary course. The Domestic Relations Commis¬ 
sioner is a service which the Court deems to be exceedingly 
valuable and the Court thinks that ordinarily the Court 
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is justified in refusing temporary alimony where the wife 
refuses to appear before the Domestic Relations Com¬ 
missioner. 

MR. POLITZ: Your Honor, may I say, in view of the 
fact Mr. Boardman is not here, I shall send him a copy 
of this order which I have presented to Your Honor. 

THE COURT: All right. 

26 Order 

Upon consideration of the Motion for temporary 
alimony filed herein by the plaintiff, and the answer thereto 
filed herein by the defendant, the parties hereto being 
represented by their respective counsel of record, Jean M. 
Boardman, attorney for the plaintiff, and Jack Politz, 
attorney for the defendant, and hearing thereon having 
been had in open court, it is by the court, this 8th day of 
July, 1946, 

Ordered, that the plaintiff’s motion for alimony pen¬ 
dente lite be and the same is hereby denied. 

(s) T. Ajlan Goldsbokough 

Justice 

* • • • 


27 Notice of Intention to Apply for Allowance of 

Special Appeal 

Notice is hereby given this 13th day of July, 1946, that 
plaintiff, Dorothy Agnes Kernan, hereby intends to apply 
for allowance of a special appeal to the United States 
Court of Appeals for the District of Columbia from the 
order of this Court entered on the 8th day of July, 1946, 
in favor of defendant, Howard Albert Kernan, against 
said plaintiff. 

Jean M. Boaicoman 
Southern Building 
Attorney for Plaintiff. 

w 


17 


Copy of above notice mailed to attorney for defendant, 
Jack Politz, 1010 Vermont Avenue, N. W., Washington, 
D. C., July 13, 1946. 

Jean M. Boabdman, 

Attorney for Plaintiff. 

28 UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 
No. 9357. October Term, 1946. 

Dorothy Agnes Kernan, 

Petitioner, 

v. 

Howard Albert Kernan, 

Respondent. 

Before: Edgerton, Wilbur K. Miller and Prettyman, JJ. 

Order 

On consideration of the petition for allowance of a 
special appeal from the order of Mr. Justice T. Alan 
Goldsborough entered in this cause on July 8, 1946, in 
the District Court of the United States for the District 
of Columbia, and of respondent’s objections to said pe¬ 
tition, It is 

ORDERED by the Court that a special appeal from 
said order be, and it is hereby, allowed. 

Per Curiam. 


District Court 
Civil Action No. 33463 


Dated November 18, 1946. 


